FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

2 SKYLINE, 10th FLOOR

5203 LEESBURG PIKE

FALLS CHURCH, VIRGINIA    22041

MAYS   1984

SECRETARY  OF   LABOR,

MINE   SAFETY  AND  HEALTH
ADMINISTRATION   (MSHA),

Petitioner
v.

EDDIE  HIGGS,   d/b/a HIGGS
TRUCKING   COMPANY,

Respondent

CIVIL PENALTY PROCEEDING

Docket No.   KENT  83-196

A.C.   No,   15-10364-03501-A5A

Preparation Plant

Appearances

Before:

DECISION

Thomas A.. Grooms,  Esq.,  Office of the Solicitor,
U.S.   Department of Labor,  Nashville,  Tennessee,
for Petitioner;

Byron W.  Terry,  Safety Director,  Higgs Trucking
Company,   for Respondent.

Judge Broderick

STATEMENT  OF  THE  CASE

This case  is  submitted for decision on a stipulated set
of facts and certain exhibits.    There is no dispute as to the
essential  facts.     Both parties have filed written arguments
on the applicable law.    Based on the record including the
stipulations and exhibits,  and considering the contentions of
the parties,   I make the following decision.

FINDINGS   OF  FACT

Teddy D.  Higgs and James E.  Higgs   (apparently also known
as Eddie Higgs) ,   his brother,  were partners in a company known
as the Higgs Trucking Company.    The Higgs Trucking Company was
an independent contractor doing coal haulage for Golden R.  Coal
Company,   Inc.     On October 8,  1982,  Teddy Higgs was told to
drive the company truck to Golden R.  Coal Company and haul coal
from the mine to the preparation plant.    Teddy Higgs did as he
was instructed and dumped his load of -coal at the preparation
plant at about 8:55 a.m.    He then moved the truck and raised the
truck bed  in order to grease the rear universal joint.    While
lying across the truck frame he apparently contacted the control
cable which released the bed.    The bed crushed Teddy Higgs
against the frame injuring him fatally.
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